
 
 

 
 
 
 
 
March 31, 2006 
 
Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
445 12th Street, SW 
Washington, DC 20554 
 
 Re:  Ex Parte Presentation, CS Docket No. 98-120; 00-96 
 
Dear Ms. Dortch: 
 
The Association of Public Television Stations (“APTS”) hereby notifies the Commission 
of the following ex parte meeting in the above captioned proceedings.  On March 30, 
2006, Lonna Thompson, Vice President and General Counsel, and Andrew Cotlar, 
Associate General Counsel met with Ben Bartolome, Eloise Gore, Rosemary Harold, Bill 
Johnson, Deborah Klein, and Mary Beth Murphy of the Media Bureau. The participants 
discussed digital carriage for public television stations on satellite.  Attached are the 
materials that were distributed at the meeting.  
 
Sincerely, 
 
 
 
/s/ Lonna Thompson    
Lonna Thompson 
Vice President and General Counsel 
 



Discriminatory Digital Carriage on Direct Broadcast Satellite 
Violates Federal Law 

 
 

Evidence of Discriminatory Carriage 

• Trade press reports confirm that DIRECTV and EchoStar are carrying in selected 
markets only the local digital signals of certain commercial stations without 
carrying the local digital signals of public television stations. 

How this Practice Violates Federal Law 

• These actions violate the “carry-one/ carry-all” provisions of the SHVIA as 
amended if, as is likely, DIRECTV and EchoStar are availing themselves of the 
benefits of the compulsory copyright license for carriage of local television digital 
broadcast stations.  

• SHVIA and the Copyright Act are structured so that a violation of the “carry-one/ 
carry-all” provision of SHVIA necessarily entails a violation of the compulsory 
copyright license and vice versa. 

• Satellite carriers cannot therefore take the benefit of the compulsory license 
without the corresponding carriage obligations. 

 

SHVIA’s Carry-One/Carry-All Provision Governs the Carriage of Digital Signals 

 

• The plain language of SHVIA applies to any full power television signals with no 
exceptions for digital signals.  The Copyright Act also contains neutral language 
of general applicability.  

 Both laws reference all “over-the-air, commercial or noncommercial 
television broadcast station(s) licenses by the Federal Communications 
Commission under subpart E of part 73 of title 47.” (See 17 U.S.C. § 
122(j)(5) and 47 U.S.C. § 338(k)(8)).   

 The only exemption specified is low power or translator stations.  

 Digital stations are not exempt in the plain language of the law. 

• Additionally, Section 338 refers to carriage of local broadcast “signals” which the 
FCC made clear includes both HD and multicast SD in its August 23, 2005 order 
relating to satellite digital carriage in Alaska and Hawaii.  Implementation of Section 210 
of the Satellite Home Viewer Extension and Reauthorization Act of 2004 to Amend Section 338 of the 
Communications Act, Report and Order, FCC 05-159, ¶ 16 (August 23, 2005) (interpreting 47 U.S.C. § 
338(a)(4) as amended by Pub. L. No, 108-447, § 210, 118 Stat. 2809 (2004)). 

 



The Harm of Discriminatory Carriage 

• Non-carriage on satellite significantly harms public television stations and the 
DBS viewers who wish to receive quality, noncommercial educational digital 
programming. 

Satellite Capacity is Continuing to Expand 
• In previous filings, APTS has demonstrated that satellite carriers have plans to 

carry and will soon possess sufficient technical capacity to carry the digital 
signals of local television broadcasters in each market.  See Association of Public 
Television Stations, “The Case for Satellite Carriage of Digital Television Broadcast Signals,” Docket No. 
98-120 (October 26, 2005). 

• A recent Wall Street Journal article, which is attached, demonstrates that at least 
one satellite company – EchoStar—is planning over the next decade to build out 
its satellite fleet to such an extent that it may begin to wholesale its orbital 
capacity to other companies. 

• Both EchoStar and DIRECTV are therefore technically capable of carrying local 
digital public television stations. 
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